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WALSH, J. /s/ Peter J. Walsh

Before the Court is the notion (Doc. # 4) by defendants
Hori zon Heal t hcare Pl an Hol di ng Conpany, Inc. f/k/a Medigroup Inc.
and Medi group of New Jersey, Inc. (“Horizon”) to dismss the first,
second, third, fourth, fifth and seventh causes of action of the
conplaint filed by plaintiffs Joseph A Pardo, Trustee of FPA
Creditor Trust (“Trustee”) and the Plan Adm nistrator of APF Co.
(“Plan Adm nistrator”). Plaintiffs allege that Horizon’ s pre-
petition w thholding and post-petition failure to turn over the
wi thheld capitation paynents due APF Co., f/k/ia FPA Medical
Managenment, Inc. (“FPA’) and its affiliates (collectively, the
“Debtors”) under a nedical services agreenent are a sanctionable
violation of the automatic stay wunder 11 US C 8§ 362 and
constitute an avoi dabl e preference under 11 U. S.C. 8 547 and 8§ 550.
Plaintiffs al so request a turnover of the withheld funds under 11
US C § 542.° For the reasons discussed below, | wll grant
Horizon’s notion to dismss counts one through five alleging
violations of the stay, but | will deny the notion as to count
seven regardi ng turnover of estate property.

BACKGROUND

FPA was a national physician practice nanagenent conpany

1

Unl ess otherwise indicated, all references hereinafter to
“8 " are to a section of the Bankruptcy Code, 11 U.S.C. 8§

101 et seq.
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whi ch acquired, organized and nanaged primary care physician
practices that contracted with heal th mai nt enance organi zati ons and
heal t h insurance plans. It provided nedical care services to
capi tated managed care enrol |l ees and fee-for-service patients and
al so provi ded physician nmanagenent services to hospital energency
departnments and like facilities. FPA Medical G oup of New Jersey,
Inc. (“FPA New Jersey”) was an affiliate of FPA According to
Plaintiffs, FPA New Jersey provided nedical services to
approxi mately 80,000 individuals within the State of New Jersey,
i ncl udi ng approxi mately 33,000 Hori zon enroll ees.

Hori zon provi des health care services to enrollees of its
heal th maintenance plans living in New Jersey. Hori zon was
formerly known as Medigroup, Inc. and fornerly conducted busi ness
as HMO Bl ue and Bl ue Cross Blue Shield of New Jersey.

On January 21, 1995, Horizon entered into a Medical
Servi ces Organi zati on Agreenment (“Services Agreenent”) wi th FPA New
Jersey. Conplaint at § 15. Under the Services Agreenent, FPA New
Jersey was to provide nedical services to Horizon’s enrollees in
exchange for Horizon's paynent of a nonthly fee (“Capitation
Payment”) to FPA New Jersey. Conplaint at  15. The Capitation
Paynment was due on the 10th day of each nonth. Conplaint at § 18.

Prior to filing bankruptcy, FPA and sone of its
affiliates fell behind in their paynent obligations to doctors and

nmedi cal care providers who were rendering services to managed care
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enroll ees. Conplaint at 9§ 16. Consequently, on July 10, 1998,
Hori zon wi t hheld from FPA New Jersey an anount equal to the entire
Capi tation Paynent due FPA New Jersey for that nonth. Conplaint at
1 19. Hori zon provided FPA New Jersey with notice of the
withholding in a letter dated July 17, 1998. Conplaint at { 20.
According to Plaintiffs, Horizon withheld at |east $1,059,223. 1d.
On August 3, 1998, FPA New Jersey filed a voluntary

petition for chapter 11 relief.? On August 20, 1998, | entered an

order® (“Payor Order”)(Doc. # 383) which, inter alia, prohibited

non-debtor HMOs and insurers (“Payors”) from wthholding and
of fsetting post-petition paynents due the Debtors and which
prohi bited the Payors frommeki ng direct post-petition paynents to
doctors and other nedical services providers. |In relevant part,
t he Payor Order provides:

4. Not hing in this Order shall: (a) preclude
any Payor from paying the clains, if any, of
Physi ci ans (including capitation) which arose
prior to the commencenent of the Debtors’
chapter 11 cases, and which have been or may
be presented to Payors hereafter; and (b) be
determ native of whether any Payor has any
obl i gati on what soever to pay such prepetition
claims of any Physi ci an.

2

FPA and its other affiliates filed for voluntary chapter 11
relief during the period beginning July 19, 1998 and endi ng
August 7, 1998.

3

The August 20, 1998 order nodifies and supersedes a prior
payor order entered on July 21, 1998 and docketed on July 30,
1998.



5. Except as provided in this paragraph and

until further order of this Court, Payors

shal | conti nue to make post - petition

capitation and clains paynents to the Debtors

wi t hout wi thhol ding, setoff, or recoupnent,

whi ch paynents shall not be subject to

di sgorgenent if the Court enters an order

granting a Payor the right of recoupnent.

Payor Order (Doc. # 383) at p. 13 1Y 4-5.

On May 26, 1999, | entered an order confirmng the
Debtors’ Modified Second Amended Joint Plan of Reorganization
(“Plan”). The Plaintiffs in this proceeding are the Trustee of the
FPA Creditor Trust established by the Plan and the Plan
Adm ni strator of the Plan.

Plaintiffs conmenced this adversary proceeding on July
18, 2000. They seek declaratory relief, conpensatory and punitive
damages, and costs and attorneys’ fees based on Horizon's all eged
violation of the automatic stay as a result of Horizon's July
wi t hhol di ng of the Capitation Paynent. Specifically, counts I, Il
and Il allege Horizon violated 8 362(a)(3), (a)(6) and (a)(7).
Count 1V all eges Horizon’s stay violations were willful and warrant
damages, costs and attorneys fees under § 362(h). Count V
requests a declaratory judgnent under 28 U. S.C. 88 2201-2202 and 11
US C 8 105 that Horizon has waived all rights to the w thheld
funds by its failure to obtain relief from the automatic stay.
Plaintiffs al so seek to recover the withheld Capitati on Paynent as

an “insufficiency” under 8 553(b), as an unlawful retention of

estate property under 8 542, and as a preferential transfer under



8 547 in counts VI, VIl and VIII, respectively.

Horizon noves to dismiss the first through fifth and
seventh counts of the conplaint for failure to state a cl ai m upon
which relief may be granted under Fed. R Civ.P. 12(b)(6).* Horizon
argues it did not violate the automatic stay as a matter of |aw
because its withholding of the Capitation Paynent was a pre-
petition act not subject to the stay. Horizon also nobves to
di sm ss count VIl for turnover of estate property under § 542. It
maintains that wthholding the Capitation Paynent is not a
retention of property of the estate and that a cause for turnover
is therefore legally inplausible.

I n response, Plaintiffs argue that Horizon’s retention of
the withhel d funds after the petition date, and during t he pendency
of the cases, constitutes a violation of the automatic stay and
entitles the Plaintiffs to seek turnover of the w thhol di ngs under
8§ 542. Plaintiffs’ Menorandum of Law in Qpposition to Mtion by
Defendants . . . to Dismiss . . . (Doc. # 5) at p. 12. Plaintiffs
do not argue in their conplaint, or otherwise, that Horizon s pre-
petition actions, in and of thenselves, violated § 362. 1d. The
i ssue, therefore, is whether Horizon's post-petition failure to
remt the Capitation Paynment Horizon wi thheld pre-petition under a

pre-petition contract constitutes a violation of the automatic

4

Fed. R Bank. P. 7012 makes Fed.R G v.P. 12(b)(6) applicable to
proceedi ngs i n bankruptcy.



stay.
DI SCUSSI ON
l. St andard of Review under Rule 12(b)(6).
A notion to dismss for failure to state a clai m upon
whi ch relief can be granted under Rule 12(b)(6) serves to test the

sufficiency of the conplaint. Kost v. Kozakiew cz, 1 F.3d 176, 183

(3d Gr. 1993); Loftus v. Southeastern Pennsylvania Transp. Auth.,

843 F. Supp. 981, 984 (E.D. Pa. 1994). When deci ding such a notion,
| accept as true all allegations in the conplaint and all
reasonabl e inferences drawn fromit which | consider in a |ight

nost favorable to the plaintiffs. Morse v. Lower Merion School

Dist., 132 F.3d 902, 906 (3d Cr. 1997); Rocks v. City of

Phi | adel phia, 868 F.2d 644, 645 (3d G r. 1997). | should not grant

a Rule 12(b)(6) notion “unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of [its] clai mwhich

woul d entitle [it] torelief.” Conley v. G bson, 355 U. S. 41, 45-

46, 78 S. . 99, 102 (1957). Rule 12(b)(6) authorizes a court to

dism ss a claimbased on a dispositive issue of law. Neitzke v.

Wllianms, 490 U S 319, 326, 109 S.Ct. 1827, 1832 (1989) citing

Hishon v. King & Spalding, 467 U S. 69, 73, 104 S.Ct. 2229, 2232

(1984) .
1. Section 362(a).
Plaintiffs allege in counts I, Il and IIl that Horizon

violated 88 362(a)(3), (a)(6) and (a)(7), respectively. These



sections of the automatic stay provide that:

Except as provided in subsection (b) of this
section, a petition filed under section 301,
302, or 303 of this title . . . operates as a
stay, applicable to all entities, of

(3) any act to obtain possession of property
of the estate or of property fromthe estate

or to exercise control over property of the
est at e;

* % %

(6) any act to collect, assess, or recover a

cl ai magai nst the debtor that arose before the

conmencenent of the case under this title;

(7) the setoff of any debt owing to the debtor

t hat arose before the cormencenent of the case

under this title against any cl ai magai nst the

debt or.

11 U.S.C. § 362(a).
Based on the alleged violations of the automatic stay, Count |V
seeks damages under 8§ 362(h) which provides that:

An individual injured by any willful violation

of a stay provided by this section shall

recover actual damages, including costs and

attorneys’ f ees, and, in appropriate

ci rcunst ances, may recover punitive danages.

11 U.S.C. § 362(h).
Count V seeks a declaratory judgnent that by reason of its failure
to seek court relief fromthe automatic stay, Horizon has waived
its rights in the withheld Capitation Paynent.

By its terns, the automatic stay applies only to post-

petition acts. Consequently, Horizon's pre-petition act of
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wi t hhol ding the Capitation Paynment cannot of itself violate the
automatic stay. Plaintiffs concede this. Simlarly, I find that
any al |l eged setoff occurred pre-petition and therefore cannot be a
viol ation of 8 362(a)(7). | also hold that Horizon’s post-petition
retention of the withheld funds does not anobunt to a violation of
the stay under the circunstances.

Aviolation of § 8§ 362(a)(3) and (a)(6) requires both (1)
an act and (2) property of the estate. Even if the w thheld
Capitation Paynent is property of the estate, which the parties
di spute, Horizon’s conduct does not violate the automatic stay in
t he absence of an affirnmative post-petition act nanifesting either
an exercise of control over property of the estate, or collecting,
assessing or recovering, such property. | find that Horizon’s
post-petition conduct in this case was not an affirmative act
wi thin the nmeaning of 88 362(a)(3) or (a)(6). Sections 362(a)(3)
and (a)(6) require nore than Horizon’s nere passive act of failing
to remt the withheld funds for a nunber of reasons. First,
Hori zon’ s conduct is consistent with the purpose of the automatic
stay which is to maintain the status quo that exists at the tinme of

the debtor’s bankruptcy filing. As discussed inlnre Richardson

135 B.R 256, 258-59 (Bankr. E.D. Tex. 1992):

By statute, the filing of a petition for
relief inposes a mnmandatory stay of any
creditor’s collection attenpts. The effect of
this stay is to freeze the status quo. To the
extent that a creditor fails to desist in
these collection attenpts and attenpts to
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exercise control over property of the estate
post-petition, such creditor can be sancti oned
pursuant to 8 362(h). However, this provision
for creditors who affirmatively act in
violation of the stay post-petition can not be
extrapolated to punish creditors who, while
legally seizing the property of the estate
prepetition, failed to return this property
imediately to the debtor post-petition. In
mai nt ai ni ng the seized property in the status
it enjoyed just before the filing of debtor’s
petition, a creditor is nmerely conplying with
the spirit of the 8§ 362 freeze.

In re Ri chardson, 135 B.R 256, 258-59 (Bankr.
E.D. Tex. 1992) (enphasi s added).

Second, Plaintiffs’ position underm nes the function of
§ 542. Taken to its |l ogical conclusion, Plaintiffs argunent |eads
to the untenable result that the only appropriate non-sanctionabl e
course of action for a creditor in possession of funds of the
debtor withheld pre-petition is to turn over the funds to the
estate i Mmediately, thereby waiving the right to assert defenses
under 8§ 542(b) until after the funds have been turned over pursuant
to a notion under 8 362. It seens to nme that Plaintiffs’ attenpt
to recover the withheld Capitation Paynent as a violation of 8§ 362
is an effort to circunmvent settled case law that a debtor cannot
use the turnover provisions of the Bankruptcy Code to |iquidate
contract disputes or otherw se demand assets whose titles are in
di sput e.

Instructive on this point is the reasoning in United

States v. Inslaw, Inc., 932 F.2d 1467 (D.C. 1991). In Inslaw, the

chapter 11 debtor was a supplier of software enhancenents which it



12
had provided to the Departnment of Justice (“DQJ”) pre-petition
After filing bankruptcy, the debtor asked the DQJ to return the
sof t war e. Wien the DQJ refused, the debtor filed a notion
alleging that the DQJ had violated 8 362(a)(3) by retaining and
further dissem nating the enhanced software post-petition. The
District Court affirnmed the bankruptcy court’s finding that the DQJ
had willfully violated the stay. The Court of Appeals for the
District Court of Colunbia reversed. It reasoned that:

...[The Debtor’s] view of § 362(a) would take
it well beyond Congress's purpose. The
object of the automatic stay provision is
essentially to solve a collective action
problem-to make sure that creditors do not
destroy the bankrupt estate in their scranble
for relief. See House Report at 340; Senate
Report at 49, 54- 55. Fulfillment of that
pur pose cannot require that every party who
acts in resistance to the debtor's viewof its
rights violates § 362(a) if found in error by
the bankruptcy court. . . . Since wllful
violations of the stay expose the offending
party to liability for conpensatory danmages,
costs, attorney's fees, and, in sone
ci rcunst ances, punitive danages, see 11 U. S. C
8§ 362(h) (1988), it is difficult to believe
that Congress intended a violation whenever
someone already in possession of property
m stakenly refuses to capitulate to a
bankrupt's assertion of rights in that

property.

* * %

The limts of the turnover provisions in the
bankruptcy code underscore the inprobability
t hat Congress intended § 362(a) to have the
sweepi ng scope that [the Debtor] woul d assign
it. It is comon ground that these cannot be
used agai nst property held by another under a
claimof legal right. See cases cited at p.
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1472 above. As [the Debtor’s] view would
turn every act of the possessor that
inplicitly asserts his title over disputed
property into a violation of 8§ 362(a), it
woul d give the bankruptcy court jurisdiction
over all such disputes, creating a kind of
uni ver sal end-run around the limts on
t urnover.

* * %

The automatic stay, as its name suggests,
serves as a restraint only on acts to gain
possession or control over property of the
estate. Nowhere in its language is there a
hint that it creates an affirmative duty to
remedy past acts of fraud or bias or
harassment as soon as a debtor files a

bankruptcy petition. The statutory | anguage
makes cl ear that the stay applies only to acts
taken after the petition is filed. See 11

USC 8§ 362(a); In re Stucka, 77 B.R 777,
782 (Bankr.C. D. Cal.1987) ("The automatic stay
is effective as of the nonent of filing of the
bankruptcy petition.”); In re Mewes, 58 B. R
124, 127 (Bankr.D.S.D.1986) (sane).

I nsl aw, 932 F.2d at 1473-74.

Third, | am not persuaded by Plaintiffs’ argunment that
Horizon’s retention of the withheld Capitation Paynent anmounts to
a violation of the automatic stay because it is an exercise of
control over the Debtors’ contract rights. Although the Services
Agreenment itself, and the Debtors’ alleged right to paynent
thereunder, may qualify as property of its estate, the nere breach
of the contract itself is not a violation of the stay. See, e.qg.,

Golden Distrib., Ltd. v. Reiss (Inre Golden Distrib., Ltd.), 122

B.R 15, 21-22 (Bankr. S.D.N. Y. 1990)(holding that defendants’
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breach of restrictive covenants in enploynent contracts with debtor
was not an attenpt to obtain possession or control of property of
the estate in violation of 8 362(a)(3)); see also 1 Davip G EPSTEIN
ET AL., BankrupTCcY, 8 3.14 at 174 (West, 1992)(“Nothing is lost by
failing to stay breach of contract. The cause of action for the
breach belongs to the estate. It can renedy the wong by any
appropriate nmeans as in any other action for breach of contract,
including the recovery of conpensatory, consequential and other
damages or an order of specific performance.”).

I do not believe ny holding here is inconsistent with
t hose cases that hold a secured creditor violates the automatic
stay when it knowi ngly retains post-petition a debtor’s coll ateral

sei zed pre-petition. See, e.qg., Knaus v. Concordia Lunber Co. (In

re Knaus), 889 F.2d 773, 775 (8th Cr. 1989) ("[T]he duty [to turn
over property of the estate] arises upon the filing of the
bankruptcy petition. The failure to fulfill this duty, regardl ess
of whether the original seizure was I|lawful, <constitutes a
prohibited attenpt to 'exercise control over the property of the

estate' in violation of the automatic stay."); Carr v. Security

Sav. and lLoan Ass’'n, 130 B.R 434, 439 (D. N.J. 1991) (it is a

violation of the automatic stay in a chapter 13 for a secured
creditor to refuse to turn over a repossessed car before the
bankruptcy court determ nes that a subsequent petition was filedin

bad faith); In re Sharon, 234 B.R 676, 686, (B.AP. 6th Cr.
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1999).
These cases are individual bankruptcies and usually
i nvol ve a secured | ender’s post-petition retention of the debtor’s
car. The property at issue is tangible collateral whose ownership
by the debtor is not in dispute. The creditor therefor has a
mandat ory duty to turn over the property under 8§ 542(a). Courts
conclude that the creditor’s refusal to do so is an act to
“exercise control over the property of the estate.” Thus, the
creditor’s refusal in the face of an affirmative duty under 8§

542(a) conprises the affirmative act which violates the automatic

st ay.

Hori zon does not have a simlar duty. Plaintiffs’ right
to a turnover, if any, arises under 8 542(Db). Section 542(b)
applies to sonme but not all intangible assets that are property of

the estate. Horizon is only obligated to turn over the wthheld

funds i f they are “matured, payabl e on demand, or payabl e on order”
and if they are not subject to offset under § 553. Thus, even
assum ng that the withheld Capitation Paynment is property of the
Debtors’ estate for purposes of Rule 12(b)(6), 8 542(b) does not
necessarily mandate the turn over of the funds. Horizon’s
preservation of its pre-petition legal status by failing to act
post-petition therefore does not anobunt to an affirmative act in

violation of the autonmatic stay.

| also agree with Horizon that the potential factua
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guestions concerni ng whether Horizon possessed a legal right to
set-off the Capitation Paynent in July is not relevant to the
determ nati on of whether Horizon violated the automatic stay. Even
if Horizon did not have a contractual or common |aw right to set-
off, this alone would not give rise to a violation of the stay
because the act took place pre-petition. At best, if true, FPA New
Jersey has a possi bl e cause of action agai nst Horizon for breach of
contract. For the sanme reason, it does not matter whether
Horizon’ s act was a set-off, recoupnent or withholding. Simlarly,
because Horizon’s act took place pre-petition, the issue of
judicial and equitabl e estoppel are irrelevant even in the unlikely
event that these doctrines apply to the facts of this case.

| also find no nmerit to Plaintiffs’ claimthat Horizon
violated the Payor Oder by failing to remt the wthheld
Capi tation Paynent post-petition. This allegation is inconsistent
with the | anguage of the order. The Payor Order by its terns only
prohi bits post-petition wthhol dings and set-offs. Contrary to
Plaintiffs’ argunent, the Payor Oder does not inpose an
affirmative duty on Horizon to remt funds it wthheld pre-
petition.

In sum Horizon's pre-petition act of w thholding the
July Capitation Paynent does not violate 88 362(a)(3), (a)(6) or
(a)(7). It follows that Horizon al so did not run afoul of § 362(h)

(count V) nor can its conduct be deened a waiver of rights based
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on a failure to seek relief fromstay (count V). | will therefore
grant Horizon’s notion to dismss counts | through V of the
conpl ai nt.

1. Turnover under § 542.

Hori zon noves to dismss count VII of the conplaint in
which Plaintiffs request turnover of the wthheld Capitation
Payment under 8 542. Horizon argues that it is not in possession
of property of the estate because once it acted to exercise its
right to withhold the noney pre-petition, FPA New Jersey |ost al
right, title and interest in the recei pt of that paynent. Horizon
t herefore concludes that Plaintiffs cannot maintain as a matter of
| aw a cause of action for the turn over of property of the estate.

| recently held in a related adversary proceedi ng that
the conplexity of the contractual relationships at issue, and the
absence of any evidence either by way of affidavit or copies of the
rel evant contracts, precludes a determi nation under Rule 12(b)(6)
that the withheld Capitation Paynment is property of the Debtors’

estate. See Pardo v. Pacificare of Texas, Inc. et al. (In re APF

Co.), 264 B.R 344, 356 (Bankr. D. Del. 2001). Consequent |y,
Plaintiffs are entitled to submt evidence to establish that the
wi t hhel d Capitation Paynment is property of FPA New Jersey’s estate.

See Scheuer v. Rhodes, 416 U. S 232, 236, 94 S. (. 1683, 1686

(1974) ("I ndeed, it may appear on the face of the pleadings that a
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recovery is very renote and unlikely but that is not the test [for
di sm ssal under Rule 12(b)(6)]").

CONCLUSI ON

For the reasons set forth above, | grant Horizon’s notion
to dismss counts | through V of Plaintiffs’ conplaint based on
al l eged viol ations of the automatic stay. Under the circunstances,
Horizon’ s pre-petition w thhol ding of the Capitation Paynent is not
a violation of 88 362(a)(3), (a)(6) or (a)(7). There is therefore
al so no cause of action under 8 362(h); nor can Horizon’s conduct
be deenmed a wai ver of rights based on a failure to seek relief from
stay. | will, however, deny Horizon's notion to dismnss count VII
gi ven t he factual dispute surrounding the | egal characterization of

the withheld Capitation Paynent.
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For the reasons set forth in the Court’s Menorandum
Opinion of this date, the notion (Doc. # 4) of defendants Horizon
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and VIl of the Conplaint is GRANTED as to counts I, II, Ill, IV and

V, and is DENIED as to count VII.

/sl Peter J. Wl sh
Peter J. Wal sh
Uni ted States Bankruptcy Judge

Dat e: August 31, 2001



